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Mr, James J. Barry, Commissioner 

Department of. Public Welfare CONCORD, NH. 
State House Amex 

Concord, New Hampshire 


Dear Hr. Barry: 


This 4s in reply to your letter of September 
26, 1955. wherein you raised two questions respecting the recovery of assist- 
ance furnished to one Frank We. Olney, now deceased. Ths facts as contained 
in your letter are as follows: Mr. Olney received assistance from May 1942 
through Aoril 25, 1951, which was apparently tne date of his death. He owne 
ed no real estate; the title to the property occupied by him and his wife 
being in her name. Subsequent to the effective date of chapter 173 of the 
Laws of 1949 which amended chapter 126, section 32 of the Revised Laws, 
liens were placed upon this property for assistance furnished Mr. Qiney. 
Mrs, Olney was never a recipient of assistance from your department. Upon 
the death of Mrs. Olnoy the Town of Springfield paid her expenses of last 
4liness and trial. 


Your first question asks whether the State 
is entitled to reimbursement, by virtue of the lien created un:er Revised 
Lews, chapter 126, section 32 as amended by chapter 173, section 1 of the 
Laws of 1949 and placed upon the property of Mrs. Olney, for the total 
amount of assistance furnished to Mr. Olney. My answer to this question 
4s in the negative. 


A lien created by statute is limited in 
operation and extent by the terms of the statute. 33 Am.dur., Liens, sec. 
26. The pertinent part of said section 32 as amonded reads zs follows: © 


"The estate of every recipient, and the estate of his 
or her Spouse, residing with said rocipient, if any, 
owned severaily or as joint tenants, shall be holden 
for all assistance granted to the recipient." 


The effect of the amendment was to provide 
‘that the estate of the spouse of a recipient, living with the recipient, 
should be holden for the assistance furnished and created a lien upon such 
property. Nowhere does the section speak of retroactivity and, in accord- 
ance with the above requirement for the interpretation of statutory liens, 
4t is my opinion that it is without retroactive effect. I do not hereby 
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4ntend to express any opinicn <5 to tne legrlity of sucn & wwovislon were 
4t to ve inserted in the sections I> 413 clear, hovovers fron a recding of 
the soction that the lien upon the estrte of tho spouse 45 vroswective only 
end her estate is holden for that assistance furnished subsequent to the 
date of its perfection. 


You next inguire as to the pricrity of your 
claim with rospsct to the expenses naid by tne Town of Sorin field. Vhore 
a recipient has mroDsrty Kineelf the Stave nas, at his deata, a claim for 
the amount of assistance furnished junior only to the expenses of acdainise 
tration, burial and lest sicknds5. nevised Luws, chapter 126, section 19 
as arenied by chapter 90, saction 6 of the Lavs of 1951. ‘Tris claim ney be 
secured by 4 lien upon his real estatee In the present case tne fact site 
uation is different as tno lien is upon the oroperty of the spouce ofa 
recipient ane the clsin is being presented against the estets of the Spouse 


is the lien attaches to tha vroporty fron 
the date of yverfection and holds the property for future essistence to the 
exclusion of otner subsenvent claims and liens, 8 -te ve JAmmicks, 9? Welle 
217, except as nay be specified by statute as above, it would sppeer that 
in the present casc the claim of the State would have preference over ell 
other cleims as seid chaoter 1z6 4s silont as to pruference Of iny claims 
with respect to the property of the Spouse of a rocipiont holden oy & 
proper liene lowever,s section 26, chaptir 124 end section 19, chepter 125 
both of the Revised Laws beer dircetly on the problem. 


Said soction 26 provides that towns may 
recover from the estates of persons assisted tn dike manner 86 countics 
under chept:r 125, section 19 which in turn orovides that asocistanco fure 
nished within six years of death shall te a preferred claim after tho mye 
ment of funoral, lust sickness and administretion exponsese whe effect of 
this section is to give & town a priority commarab.e to that extumisa to 
the state under chapter 1276 of the Revised Laws, Thus, kt 4s my opinion 
that the tom which furnished aid to the deceased spouse of & rocioient 1s 
entitled to recover for the nid so furnished prior to the setisf: ction of 
the claim of the State for assistance furnished to the recipient tut not to 
the presently deceased Sspousce 


It ic necessary to road torother tne prom 
vision of chapter 125 and the lien law and the conclusion reached CTOs I 
believo, is consistent with the overall legislative antent of recognizing 
somo claims as being prior to one for assistance furnisned by your dapart= 


mente 
Very truly yours, 
Richard C. Duncan 
Assistant Attorney General 
rcD/T 


